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October 17, 2013 

 
 
 

DIGITALEUROPE Comments on the Draft Report on Priva te Copying Levies 
by MEP Françoise Castex 

 
 
DIGITALEUROPE wishes to comment on the draft report by Françoise Castex on 
private copying levies which was presented to the Committee on Legal Affairs on 14 
October.  Overall, DIGITALEUROPE believes that the draft report takes an 
unbalanced approach which fails to reflect the realities of the significant problems 
caused by private copying levy systems in Europe, and justifies certain provisions 
with inaccurate information or data.  
 
Many of the points put forward in this report are in contradiction with the 
Recommendations on private copying and reprography levies presented by former 
Commissioner Antonio Vitorino earlier this year following a constructive and balanced 
mediation process with all stakeholders.  
 
The draft report also makes no attempt to address the concerns raised by MEPs in 
previous exchanges of views on this topic, nor the views of industry or consumer and 
civil society stakeholders. Further, it does not recognise the critical role of innovation 
and a successful digital commercial marketplace in generating revenues for cultural 
content, and enabling the creation of new cultural content while dynamising Europe’s 
rich and unique cultural and linguistic diversity. Therefore DIGITALEUROPE calls for 
a rejection of this report in its current form.  
 
Considering the conclusions of the 29 May Competitiveness Council to further 
develop the analysis of the Vitorino recommendations and the plea for European 
action expressed by the Member States, DIGITALEUROPE calls upon the European 
Parliament to adopt a balanced and forward-looking approach with the objective of 
removing the significant obstacles to the Single Market and lack of legal certainty 
created by private copying levies in the digital age.  
 
According to this more constructive logic, DIGITALEUROPE encourages the 
European Parliament to highlight the fact that current private copying levy systems 
are not fit for the digital age and require significant reform as transitional measures 
toward the development of alternative compensation mechanisms more in line with 
consumer expectations and behaviour. 
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Castex Report, Point B.  
 
Whereas cultural content plays a pivotal role in the digital economy, whereas 
Europe’s digital growth will depend in future on having a varied supply of high-quality 
cultural content, and whereas it has emerged from consultations and several 
independents surveys that the cultural and creative sectors are facing common 
challenges from digitisation and globalisation, along with funding problems, and that 
EU-level action is needed to resolve these problems;  
 
 
DIGITALEUROPE analysis 
 
In order to boost the European digital economy, Europe certainly needs a quality 
and strong cultural-content industry. However, this point in the report ignores the 
tremendous and unique opportunities the digital environment provides creators and 
artists to reach new audiences, create new revenue streams and establish new fan-
bases. The report also ignores the fact that Europe also needs to be able to easily 
roll out innovative and attractive business models and devices, from which this 
cultural content can be accessed and enjoyed. A more virtuous cycle favouring 
innovation and digital business models needs to be supported and sustained in the 
European economy. 
 
 

Castex Report, Point E.  
 
Whereas under Directive 2001/29 /EC, Member States may provide for an exception 
or limitation to the reproduction right for certain types of reproduction of audio, visual 
and audio-visual material for private use, accompanied by fair remuneration, and 
may allow consumers in countries that have introduced that limitation to copy their 
music and audio-visual collections from one medium or type of multimedia material 
to another freely and as frequently as they wish, without seeking authorisation from 
the rightholders, provided this is for their private use; whereas any levies should be 
calculated on the basis of the possible harm to the rightholders resulting from the 
private copying act in question;  
 
 
DIGITALEUROPE analysis 
 
The levy should be proportionate to the actual harm caused to rightholders. 
Referring to the “potential harm” is a way to justify tariffs that are disproportionate 
and penalizes consumers that do not engage in any copying with the devices they 
own. When there is only minimal harm, no levy should be payable as foreseen in the 
Copyright Directive. 
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In fact, the judgment of the CJEU on case C-521/11 (Austro Mechana v. Amazon) 
acknowledges that natural persons should not be subject to levies and/or be 
refunded any levy they may have been requested to pay in advance “where the final 
use of those media clearly does not fall within the case referred to in Article 5.2(b) of 
the Directive” (see paragraphs 44 and 45 in fine), making evident that only actual 
harm may justify payment of compensation for private copying. 
 
 
 
 
Castex Report, Point G.  
 
Whereas these levies only constitute a small proportion of the turnover of 
manufacturers and importers of traditional and digital recording media and material;  
 
 
DIGITALEUROPE analysis 
 
Private copying compensation and manufacturers’ turnover are two issues which 
have nothing to do with each other. Private copying levies were put in place because 
it was thought that e.g. when a consumer makes a copy of a legally acquired 
cassette or CD in order to listen to it in their car, the fact that this consumer did not 
buy a second original, and that the further use of the content could not be followed 
up in analogue times, creates an economic harm for the rightholder – this is the loss 
which needs to compensated. The Castex report ignores this mechanism based on 
the compensation for rightholders to turn it into a remuneration scheme and a means 
to subsidise certain local activities. We believe that cultural subsidies are an 
important issue which deserves proper attention in appropriate fora and should aim 
at identifying transparent solutions. Legally speaking, private copying levies have 
nothing to do with the general funding of culture. Also, as evidenced by the recent 
scandals involving embezzlement and mismanagement of funds in Spain, Belgium 
and Italy for example, private copying levies could hardly be considered such 
transparent systems. 
 
Moreover, it should also be noted that a lot of SMEs in Europe which manufacture 
analogue and digital media and storage, and SMEs that use those devices to 
register their own materials are liable to pay private copying levies, and are very 
much impacted by the copyright levy systems. This fact is very often unfortunately 
forgotten and disregarded. 
 
Justifying a tax or a levy by what it represents in the turnover of a company only 
intends to conceal the actual issue, which is the loss of revenues for the companies 
in Europe, the costs borne by the consumers, and the consequences on the single 
market economy.  
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Castex Report, Point H.  
 
Whereas manufacturers and importers of traditional and digital recording media and  
material have brought numerous legal actions since the entry into force of Directive  
2001/29/EC, at both national and European level;  
 
 
DIGITALEUROPE analysis 
 
The unbalance of the assessment contained in this report is evidenced by this 
statement, inasmuch as most of the litigation activity in the field of copyright levies 
results from legal actions filed by collecting societies, not by manufacturers and 
importers. This is easily evidenced for example by the four cases in front of the 
CJEU which are listed in recital 4 of the report, which concern in all cases litigations 
brought by collecting societies against retailers and/or manufacturers of digital 
devices, contrary to what is stated in Point H of the Castex report. 
 
 
  
 
Castex Report, Point I.  
 
Whereas Directive 2001/29/EC and the case law of the Court of Justice of the 
European Union do not require Member States to see that rightholders receive direct 
payment of the full levy collected for private copying, and whereas the Member 
States have broad powers of discretion to establish that part of that remuneration 
should be paid indirectly;  
 
 
DIGITALEUROPE analysis 
 
The Court of Justice of the European Union did confirm that rightholders can receive 
indirect payment of collected levies, e.g. via the financing of cultural activities. 
However, it must be noted that this indirect funding scheme is subject to certain 
requirements, in particular that “those social and cultural establishments actually 
benefit those entitled and the detailed arrangement for the operation of such 
establishments is not discriminatory” (see answer to third prejudicial question in case 
C-521/11, Amazon). However, it is well-know that there is no transparency in what 
regards the allocation of funds, nor it is properly controlled by independent 
authorities. Also, it is a policy choice to persist in the channeling of these payments 
through an intermediary (which retains administrative fees from levies collected for 
private copying and the rightholders revenues). 
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Castex Report, Point K.  
 
Whereas media and material prices do not vary according to the different rates of 
private copying levy applied across the Union, and whereas the abolition of private 
copying levies in Spain in 2012 has had no impact on media and material prices;  
 
 
DIGITALEUROPE analysis 
 
This statement is incorrect and misleading. Prices vary for particular products and 
are based on a variety of factors including different VAT regimes and different 
Member State economic realities. For manufacturers selling products across the 
Internal Market, levies can thus result in increased prices for all EU consumers. 
When they do not vary, this is due to the fact that when levies are a very significant 
proportion of the purchase price of the device and the manufacturers cross-subside 
levies across the EU, otherwise they would kill the demand. 
 
Regarding the evolution of prices in Spain, there has been a remarkable decline in 
the price for audio-visual, photographic and information processing equipment, 
between December 2011 and February 2013, according to official data published by 
INE and EUROSTAT (HICP (Harmonized Index of Consumer Prices), “Audio-visual, 
photographic and information processing equipment”) and publicly available. In the 
period December 2011 - February 2013, prices for the above mentioned equipment 
decreased by 12,01% in Spain (and 7,33% in the EU).  
 
Furthermore, we must outline that, during the relevant period used as reference 
(September 2012), there was an increase of the VAT in Spain from 18% to 21%. 
Hence, the net decline in prices of these devices should be incremented by 3%. As a 
consequence, while in the European Union prices dropped off by 7,33% between 
December 2011 and February 2013, in Spain they decreased by 15,01 % during the 
same period, doubling the decrease in the EU. 
 
 
 
 
 
Castex Report, Point 1.  
 
Points out that the cultural sector provides 5 million jobs in the EU and 2.6 % of its 
GDP, that it is one of the main drivers for growth in Europe and a wellspring for new 
and non-relocatable jobs, and that it stimulates innovation and offers an effective 
means of combating the current recession;  
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DIGITALEUROPE analysis 
 
We would also like to point out that the ICT sector provides well over 5 million jobs in 
the EU¹ and that there is a growing demand for ICT related jobs in Europe. However, 
we do not see the reason for opposing different economic sectors as it is implied in 
the draft report, as we also wish to stress that a mutual benefit exists and has been 
established between the digital and culture industries, and that technological 
development has been a key enabler of the growth of cultural industries. 
 
¹ European Commission Working Document Exploiting the employment potential of ICTs (2012) 
 
 
Castex Report, Point 2.  
 
Emphasises that in times of budget austerity, private copying levies constitute a vital  
source of revenue for the cultural sector, and particularly for the performance arts;  
 
 
DIGITALEUROPE analysis 
 
As mentioned above, we believe that cultural subsidies are an important issue which 
deserves proper attention in appropriate fora and should aim at identifying 
transparent solutions. Legally speaking, private copying levies have nothing to do 
with the general funding of culture 
 
 
Castex Report, Point 3.  
 
Believes that the private copying system is a virtuous system that balances the right 
to copying for private use with fair remuneration to rightholders, and that it is a 
system worth preserving;  
 
 
DIGITALEUROPE analysis 
 
Saying that there is a right to copy is simply legally wrong, as evidenced by the 
jurisprudence in several Member States (e.g. the judgment from the French Court de 
Cassation of 28 February 2006). The system of private copying levies is obsolete in 
the digital era: instead of imposing the outdated 1960s system to a completely 
different digital reality, the European Parliament should study new systems of 
compensation that fit with the digital age. Additionally the European Parliament 
should not support a continuation of a system where the administration of the 
system can be more expensive than the real outcome. For example, in the 
Netherlands the cost for establishment and maintenance of a levy system has been 
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estimated at 50mil Euro, while the collected levies have not exceeded 40mil Euro.    
 
 
 
 
Castex Report, Point 6.  
 
Considers that the private copying levy should apply to all material, media and 
services whose value resides in their private recording and storage capacity;  
 
 
DIGITALEUROPE analysis 
 
Calling for applying levies on all recording material, media and services that are 
today on the market is questionable and unrealistic. Fair compensation through 
private copying levies should only be paid when an actual harm to rightholders can 
be proven. Also, there are many devices which are already levied in Member States 
the main value of which does not reside in their recording or storage capacity. The 
creation of a Digital Single Market and a more competitive digital economy in Europe 
cannot be achieved through adding on more and more untransparent hidden 
taxation schemes. 
 
 
 
 
Castex Report, Point 7.  
 
Considers that private copying levies should be payable by manufacturers or 
importers; notes that, if the levy were transferred to retailers, this would result in an 
excessive administrative burden for small and medium-sized distribution companies 
and collective rights management organisations;  
 
 
DIGITALEUROPE analysis 
 
First, this statement overlooks the fact that there is a high concentration of retailers 
in a majority of European countries (e.g. 60% of the German market is covered by 4 
retailers). Moreover, collecting societies which collect monies from the levy systems 
deal today with thousands of clubs, discotheques, etc. to collect these monies with 
an infrastructure already in place. As a consequence, adding a limited number of 
entities such as retailers will not create any excessive burden, and will greatly 
simplify the system. Moreover, the CJEU clearly stated that levies should not be 
applied in an indiscriminate manner. The only way to charge the levy only when it is 
due is at the retailers’ level, as only at this point of the chain the nature of the final 
consumer is known. This shift is also needed to implement the ex-ante exemption 
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schemes for professional users and to enable free-circulation of goods in the Internal 
market and avoid having to go through the inefficient system of levy refund upon 
exportation, where available. 
 
Moreover, it should be noted that remuneration for public communication has to be 
collected individually from clubs, discotheques, bars and other establishments, 
whereas it may be easier to have the remuneration being paid by those providing the 
music and audiovisual works that are subject to public communication in those 
establishments, e.g., the few recording and broadcasting entities that operate in the 
concerned market. There is no objective reason on which basis such a scheme 
cannot be mirrored for copyright levies. 
 
Moreover, levies paid at the point of sale, in combination with the obligation to 
display the amounts paid at the point of sale provided (point 12 below), would make 
it extraordinarily easy for collecting societies to control whether levies are paid, 
simply by visiting the concerned establishments and checking the pricing and levy 
information on the shelves.  
 
 
 
 
Castex Report, Point 12.  
 
Takes the view that consumers must be informed of the amount of the levy paid by 
them; urges the Commission and Member States accordingly, in consultation with 
manufacturers, importers, retailers and consumer associations, to ensure that this 
information is indicated on packaging and, as far as possible, on invoices and 
receipts issued to consumers;  
 
 
DIGITALEUROPE analysis 
 
The information on the share of private copying levy in the total amount paid for by 
the consumer should be indicated on pricing displays and consumers’ invoices at the 
retailer level (point of sale), not on packaging since the transit of goods across the 
EU market is impossible with completely different tariffs from country to country and 
even not always allowed in some countries. 
 
 
 
 
Castex Report, Point 17.  
 
Calls on the Member States to earmark at least 25% of revenue from private copying  
levies to promote the creative and performance arts;  
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DIGITALEUROPE analysis 
 
Again, according to EU and national legislation, private copying levies compensate 
the harm caused to rightholders, and they are not cultural subsidies. Cultural 
subsidies are a separate issue with no legal relation to private copying under 
European law. In the Member States where funds collected through private copying 
levies are used to finance cultural activities, there should be transparent 
mechanisms of allocation and control of these funds by public authorities and not by 
collecting societies. 
 
 
 
 
Castex Report, Point 22.  
 
Points out that the implementation of exclusive rights does not guarantee all 
rightholders, and in particular performance artists, a fair and proportional share of 
revenue arising from the use of their works;  
 
 
DIGITALEUROPE analysis 
 
The question of the remuneration of performers has no link whatsoever with private 
copying levies. This is a contractual issue between performers and other 
rightholders such as music publishers and recording labels, which should be settled 
outside of the debate on private copying levies. It is not for the manufacturers or 
importers to pay a category of right-holders when it deems to be aggrieved by 
another group of rightholders. We would like to emphasise again the fact that Point 
22 in the draft report deliberately confuses compensation and remuneration. 
 
 
 
 
Castex Report, Point 23.  
 
Observes that, despite permanent access to online works, downloading, storage and  
private copying for offline use is continuing; takes the view that a private copying 
levy system cannot therefore be replaced by a licensing system;  
 
 
DIGITALEUROPE analysis 
 
As the recent data² published by the recording industry show, the sales of 
physical/offline content have decreased considerably in Europe, when online access 
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is increasing year after year. The trend towards access (e.g. via streaming services) 
is replacing the old consumer habits based on ownership of content.  Policy should 
be built on main and future-proof trends, not on outdated exceptions to these trends. 
 
² http://www.ifpi.org/content/library/DMR2013.pdf 
 
 
 
 
Castex Report, Point 23.  
 
Observes that, despite permanent access to online works, downloading, storage and 
private copying for offline use is continuing; takes the view that a private copying 
levy system cannot therefore be replaced by a licencing system;  
 
 
DIGITALEUROPE analysis 
 
This point is in direct contradiction with paragraph 4th of Article 6.(4) of the Copyright 
Directive. In such regard, art. 6(4) provides: 
 

“4. Notwithstanding the legal protection provided for in paragraph 1, in the absence 

of voluntary measures taken by rightholders, including agreements between 

rightholders and other parties concerned, Member States shall take appropriate 
measures to ensure that rightholders make available to the beneficiary of an 

exception or limitation provided for in national law in accordance with Article 5(2)(a), 
(2)(c), (2)(d), (2)(e), (3)(a), (3)(b) or (3)(e) the means of benefiting from that 

exception or limitation, to the extent necessary to benefit from that exception or 

limitation and where that beneficiary has legal access to the protected work or 
subject-matter concerned. 

 

A Member State may also take such measures in respect of a beneficiary of an 
exception or limitation provided for in accordance with Article 5(2)(b), unless 

reproduction for private use has already been made possible by rightholders to the 

extent necessary to benefit from the exception or limitation concerned and in 
accordance with the provisions of Article 5(2)(b) and (5), without preventing 

rightholders from adopting adequate measures regarding the number of reproductions 
in accordance with these provisions. 

 

The technological measures applied voluntarily by rightholders, including those 

applied in implementation of voluntary agreements, and technological measures 
applied in implementation of the measures taken by Member States, shall enjoy the 

legal protection provided for in paragraph 1. 

 

The provisions of the first and second subparagraphs shall not apply to 

works or other subject-matter made available to the public on agreed 
contractual terms in such a way that members of the public may access 
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them from a place and at a time individually chosen by them. 

(…)” 

 
 
 
Castex Report, Point 25.  
 
Takes the view that private copies of protected works made using cloud computing 
technology may have the same purpose as those made using traditional and/or 
digital recording media and materials; considers that these copies should be taken 
into account by the private copying compensation mechanisms;  
 
 
DIGITALEUROPE analysis 
 
The European Commission has been working very hard to boost cloud take-up in 
Europe in the past few years, as it is a major growth driver for the digital economy. 
The European Parliament should recognise these new trends with discussion on 
policies favorable to innovation, not taxing it indiscriminately before it has even got 
off the ground. Such a measure as proposed in the draft report would go in the 
opposite direction to the ongoing activities of the European Commission in line with 
the European Cloud Strategy and European Cloud Partnership and would only serve 
to stifle what promises to be an innovative and high-growth industry. 
 
 
 
 
Castex Report, Point 27.  
 
Calls on the Commission and Member States to examine the possibility of legalising 
works sharing for non-commercial purposes so as to guarantee consumers access 
to a wide variety of content and real choice in terms of cultural diversity;  
 
 
DIGITALEUROPE analysis 
 
It is necessary to distinguish between right-holders and those intermediaries that 
allege to act on behalf and for the protection of right-holders. Whilst legalization of 
sharing of copyrighted works may be a good choice to provide the excuse to secure 
a huge source of income to collecting societies, such legalization does not seem to 
be in the best interest of right-holders for obvious reasons. Also, any such 
legalization may be contrary to international obligations assumed by the European 
Union and its Member States to secure an strong protection of intellectual property.  
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ABOUT  DIGITALEUROPE 

DIGITALEUROPE  represents the digital technology industry in Europe. Our members 
include some of the world's largest IT, telecoms and consumer electronics companies and 
national associations from every part of Europe. DIGITALEUROPE wants European 
businesses and citizens to benefit fully from digital technologies and for Europe to grow, 
attract and sustain the world's best digital technology companies. 

DIGITALEUROPE  ensures industry participation in the development and implementation of 
EU policies. DIGITALEUROPE’s members include 57 global corporations and 36 national 
trade associations from across Europe. In total, 10,000 companies employing two million 
citizens and generating €1 trillion in revenues. Our website provides further information on 
our recent news and activities: http://www.digitaleurope.org 

THE MEMBERSHIP OF DIGITALEUROPE 

COMPANY MEMBERS: 

Acer, Alcatel-Lucent, AMD, APC by Schneider Electric, Apple, BenQ, Bose, Brother, Canon, 
Cassidian, Cisco, Dell, Epson, Ericsson, Fujitsu, Hitachi, HP, Huawei, IBM, Ingram Micro, 
Intel, Jabil, JVC Kenwood Group, Kodak, Konica Minolta, Lexmark, LG, Loewe, Microsoft, 
Mitsubishi Electric, Motorola Mobility, Motorola Solutions, NEC, Nokia, Nokia Siemens 
Networks, Océ, Oki, Oracle, Panasonic, Philips, Pioneer, Qualcomm, Research In Motion-
Blackberry, Ricoh International, Samsung, SAP, Sharp, Siemens, Sony, Swatch Group, 
Technicolor, Texas Instruments, Toshiba, TP Vision, Xerox, ZTE Corporation. 

NATIONAL TRADE ASSOCIATIONS: 

Belgium:  AGORIA; Bulgaria:  BAIT; Cyprus:  CITEA; Denmark:  DI ITEK, IT-BRANCHEN; 
Estonia:  ITL; Finland:  FFTI; France: Force Numérique, SIMAVELEC, Syntec Numérique ; 
Germany:  BITKOM, ZVEI; Greece:  SEPE; Hungary:  IVSZ; Ireland:  ICT IRELAND; Italy : 
ANITEC; Lithuania : INFOBALT; Netherlands:  ICT OFFICE, FIAR; Poland: KIGEIT, PIIT; 
Portugal:  AGEFE; Romania:  APDETIC; Slovakia:  ITAS; Slovenia:  GZS; Spain:  AMETIC, 
Sweden:  Foreningen Teknikföretagen, IT&Telekomföretagen; United Kingdom:  
INTELLECT  
Belarus:  INFOPARK; Norway:  IKT NORGE; Switzerland:  SWICO; Turkey:  ECID, TESID, 
TÜBISAD; Ukraine:  IT UKRAINE. 

 

 


